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DETAILED ACTION 
Response to Arguments 

1 . Applicant's arguments filed 5/3/2005 have been fully considered but they are not 
persuasive. 

2. With regard to claims 1 and 13, and Applicant's assertion that McCarthy does not 
disclose "determining at least one content characteristic common to at least the first 
user and the second user based on the first user profile and the second user profile", 
the Examiner respectfully disagrees. As discussed in the Office action of 2/17/2005, 
McCarthy discloses determining the most preferred musical genre(s) of the users. The 
most preferred musical genre is the genre with the highest group preference value, 
which is calculated from the weights in the user profiles (Col 22, Lines 65-66 and Col 
23, Lines 18-39). The most preferred musical genre is a content characteristic common 
to the users. 

3. With regard to claims 9,1 1 ,20,24,32,33, and 35, and Applicant's assertion that 
Yashushi "does not teach or suggest to detect the person's orientation", the Examiner 
respectfully disagrees. Determining the position of a person with respect to a device 
meets the limitation of "establishing an orientation of the first user and second user with 
regards to a first device and a second device". 

The American Heritage College Dictionary defined "orientation" as at least "The 
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act of orienting of the state of being oriented". It further defines orient(ed) as at least "To 
align of position with respect to a point or system of reference". In the present case, 
Yashushi discloses determining the position of a person relative to a point of reference 
(loudspeaker). Since Applicant does not provide an explicit, special definition of 
"orientation" in the specification, the term is given its plain meaning in the art. 

4. Applicant's arguments with respect to claims 10,1 1 ,20-23, and 32-34 fail to 
comply with 37 CFR 1 .1 1 1 (b) because they amount to a general allegation that the 
claims define a patentable invention without specifically pointing out how the language 
of the claims patentably distinguishes them from the references. Applicant merely 
alleges that McCarthy combined with Yashusi/Bharat fails to disclose or suggests the 
elements of the above claims. 

5. With regard to claim 12, in response to applicant's arguments against the 
references individually, one cannot show nonobviousness by attacking references 
individually where the rejections are based on combinations of references. See In re 
Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091, 
231 USPQ 375 (Fed. Cir 1986). 

6. With regard to claim 12, and Applicant's assertion that Sainton does not teach 
"the third user not having a user profile", the Examiner respectfully disagrees. Applicant 
is reminded that the rejection of claim 12 is based on the combination of McCarthy and 
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Sainton. It is apparent that a new user does not have a user profile prior to joining the 
fitness center disclosed by McCarthy. Sainton teaches generating a default profile for 
assignment to new users, who may then customize the profile as they see fit. The new 
users (third user) does not have a user profile in either McCarthy or Sainton. 

7. With further regard to claim 12, and Applicant's assertion that "it seems unlikely 
that any particular user would have encountered the large number of users' mentioned 
by Sainton", it is unclear how the number of users encountered by a particular user is 
relevant. The default profile is generated by the system based on the preferences of a 
large number of users, and the system will encounter a large number of users over time. 

8. Applicant's arguments with respect to claims 25 fail to comply with 37 

CFR 1 .1 1 1(b) because they amount to a general allegation that the claims define a 
patentable invention without specifically pointing out how the language of the claims 
patentably distinguishes them from the references. Applicant merely alleges that 
McCarthy combined with Yashusi and Bharat fails to disclose or suggests the elements 
of claim 25. 

Claim Rejections - 35 USC §112 

9. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 
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10. Claims 10, 22, and 34 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

11. Claim 1 0 recites the limitation "outputting the content output for the first user" in 
lines 6-7. There is insufficient antecedent basis for this limitation in the claim. The 
Examiner recommends that the claim be amended to recite "outputting the output 
content at the second location", or a similar recitation, to clarify that the same "output 
content" that was being outputted at the first location will start being output at the 
second location when the user moves to the second location. 

12. Claims 22 and 34 recite a similar recitation to claim 10, and are rejected under 
the same rationale. 

Claim Rejections - 35 USC § 102 

13. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 
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14. Claims 1-8, 13-19, and 26-31 are rejected under 35 U.S.C. 102(e) as being 
anticipated by McCarthy et al. (US 6,498,955). 

1 5. With regard to claim 1 , McCarthy discloses a method for providing content, 
comprising: identifying a first user profile corresponding to a first user and a second 
user profile corresponding to a second user (each user has a profile)(Col 22, Line 61 to 
Col 23, Line 7), the user profiles containing at least one content characteristic for a 
respective user (musical preference)(Col 22, Lines 65-66); determining at least one 
content characteristic common to at least the first user and the second user based on 
the first user profile and the second user profile (most preferred musical genres)(Col 23, 
Lines 18-27); and outputting content including the determined common characteristic to 
the first user and the second user (play preferred station)(Col 23, Lines 40-52). 

16. With regard to claim 2, McCarthy further discloses detecting a presence of at 
least one of the first user and the second user in a location (users log-in) (Col 23, Lines 
12-17). 

17. With regard to claim 3, McCarthy further discloses identifying a third user profile 
corresponding to a third user (multiple users may be present)(Col 22, Line 61 to Col 23, 
Line 7) and outputting content including the determined common characteristic to the 
third user (Col 23, Lines 4-52). 
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18. With regard to claim 4, McCarthy further discloses that the identified user profiles 
are at least one of: stored in a centralized database (Col 22, Line 61 to Col 23, Line 7) 
and received from the users (Col 22, Lines 65-66). 

19. With regard to claim 5, McCarthy further discloses that the content characteristic 
includes at least one of: style of content (preferred musical genre)(Col 22, Lines 65-66), 
content author and content performer. 

20. With regard to claim 6, McCarthy further discloses that the content characteristic 
includes at least one of: output mode of content (musical genre) (Col 3, Lines 61-67 and 
Col 22, Lines 65-66) and content playing device. 

21. With regard to claim 7, McCarthy further discloses that the content includes at 
least one of: audio data suitable for being output to a user (Col 22, Lines 55-57); visual 
data including at least one of graphics, pictures and surface covering appearance; 
aroma; ambiance lighting; temperature; and airflow. 

22. With regard to claim 8, McCarthy further discloses establishing a time including 
at least one of time of day (90 minutes after member entered)(Col 24, Lines 32-39), time 
of week, time of month and time of year, wherein the established time is utilized in 
conjunction with the user profile for determining a common content characteristic. 
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23. With regard to claims 1 3 and 26, McCarthy discloses a system and method for 
providing content based on user preferences, comprising: detecting a plurality of users 
at a location (users log-in) (Col 23, Lines 12-17); identifying user profiles corresponding 
to at least a portion of the plurality of users (each user has a profile)(Col 22, Line 61 to 
Col 23, Line 7); determining at least one content characteristic common to the identified 
user profiles (most preferred musical genres)(Col 23, Lines 18-27); and outputting 
content including the determined common characteristic at the location (play preferred 
station)(Col 23, Lines 40-52). 

24. With regard to claim 14, McCarthy further discloses that determining includes 
determining if the content characteristic is common to a preponderance of the identified 
user profiles (all profiles are considered) (Col 23, Lines 18-27). 

25. Claims 1 5-1 9 are rejected for the reasons cited above for claims 4-8, since they 
recite substantially identical subject matter. 

26. Claims 27-31 are rejected for the reasons cited above for claims 4-8, since they 
recite substantially identical subject matter. 

Claim Rejections - 35 USC § 103 

27. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

28. Claims 9,11,20,24, 32, 33, and 35 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over McCarthy et al. (US 6,498,955) in view of Yashushi et al. (US 
6,084,516). 

29. With regard to claim 9, while the system disclosed by McCarthy shows 
substantial features of the claimed invention (discussed above), it fails to disclose 
establishing an orientation of the first user and the second user with regards to a first 
device and a second device wherein the orientation is utilized to determine at least one 
characteristic common to users oriented with regard to at least one of the first device 
and the second device. 

Yasushi teaches a method of establishing an orientation of the first user and the 
second user (residents in the room) with regards to a first device and a second device 
(loudspeakers) (Col 4, Line 59 to Col 5, Line 14), wherein the orientation is utilized to 
determine at least one characteristic (preferred volume) common to users oriented with 
regard to at least one of the first device and the second device. The volume of each 
loudspeaker is then adjusted so that each resident hears the signal easily and well- 
balanced. This would have been an advantageous addition to the system disclosed by 
McCarthy since the volume of speakers in the fitness center could be adjusted based on 
the proximity of people to them. 
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Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to determine an orientation of users in the system 
disclosed by McCarthy, and adjust the volume of the music as appropriate. 

30. With regard to claim 1 1 , while the system disclosed by McCarthy shows 
substantial features of the claimed invention (discussed above), including determining at 
least one content characteristic common to a preponderance of the additional users and 
the first user (member entrance triggers recalculation) (Col 22, Lines 16-21), it fails to 
disclose that when the first user moves from a first location in which the output content 
is being outputted to a second location wherein the output content is not being outputted 
determining if additional users are present at the second location, wherein if users are 
present at the second location and the first user is at the second location past a 
threshold time, determining the least one content characteristic common to a 
preponderance of the additional users and the first user. 

Yasushi discloses a system where when the first user moves from a first location 
in which the output content is accessible to a second location wherein the output 
content is not accessible (resident B enters a room with resident A already in it) (Col 12, 
Lines 30-35) determining if additional users are present at the second location 
(Determine location of resident A) (Col 12, Lines 30-35). Yasushi further discloses that if 
users are present at the second location, the common audio source is selected and 
output (switch to common audio source) (Col 12, Lines 41-48). 
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While McCarthy fails to specifically disclose determining the common 
characteristics only after a threshold time since the system opted to change the music 
as soon as the new user is detected, McCarthy does disclose that waiting a threshold 
time would be an advantageous addition to the system. McCarthy discloses that a large 
number of users complained about the system switching stations in the middle of songs. 
(McCarthy, Col 26, Lines 46-50). It would have been advantageous to wait until a user 
has been at the second location until the end of the current song before considering 
their preferences to eliminate this problem 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to wait for a first user to be at a second location for a 
threshold period before considering their preferences along with the group of people 
already present at the second location. This would prevent a user from entering a room 
and causing the station to switch in the middle of a song because of their preferences. 

31. Claims 20, 32, and 33 are rejected for the reasons cited above for claim 9, since 
they recite substantially identical subject matter. 

32. Claims 24, and 35 are rejected for the reasons cited above for claim 1 1 , since 
they recite substantially identical subject matter 

33. Claims 10, 21-23, and 34 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over McCarthy et al. (US 6,498,955) in view of Bharat et al. 
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34. With regard to claim 1 0, while the system disclosed by McCarthy shows 
substantial features of the claimed invention (discussed above), it fails to disclose that 
when the first user moves from a first location in which the output content is being 
outputted to a second location wherein the output content is not being outputted, 
determining if additional users are present at the second location, wherein if the 
additional users are not present at the second location, outputting the content output for 
the first user. 

Bharat teaches a method of migrating an application from one location to 
another, and resuming operation where it left off. This allows a continuous experience 
with the application to be maintained by the user (Section 1 ). This would have been an 
advantageous addition to the system disclosed by McCarthy since it would have 
allowed the content being presented to a user at the first location to be resume 
presentation to the user at the second location, in the event that other users are not 
present. For example, this would allow users to finish the program they were listening to 
at the second location, which would be especially advantageous for talk and news type 
programs. 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to continue presenting the content that was presented a 
first location when a user moves to a second location that does not have additional 
users. This would have allowed the user to finish receiving the content they were 
listening to upon reaching the second location. 
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35. Claims 21-23 and 34 are rejected for the reasons cited above for claim 10, since 
they recite substantially identical subject matter. 

36. Claim 12 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
McCarthy et al. (US 6,498,955) in view of Sainton et al. (US 5,854,985). 

37. With regard to claim 12, while the system disclosed by McCarthy shows 
substantial features of the claimed invention (discussed above), it fails to disclose 
generating a user profile for a third user, the third user not having a user profile, wherein 
the user profile is generated by at least one of general demographic information of 
users present and based on past users encountered. 

Sainton teaches generating a default user profile based on the preferences of a 
large number of users that have been previously encountered (Col 17, Lines 49-57). 
The users may then update their profile at a later time to reflect their personal 
preferences. This would have been an advantageous addition to the system disclosed 
by McCarthy since it would have given new users a default profile that corresponds 
substantially to the preferences of the group. Therefore, this user would not have a 
substantial impact on the choice of music played when he or she is present. 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to generate a default user profile for a new user based on 
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past users encountered since it would not substantially impact the choice of music by 
the system until the user updated their profile with their personal preferences. 

38. Claim 25 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
McCarthy et al. (US 6,498,955) in view of Bharat et al. in further view of Yashushi et al. 
(US 6,084,516). 

39. With regard to claim 25, while the system disclosed by McCarthy in view of 
Bharat shows substantial features of the claimed invention (discussed above), it fails to 
disclose that a potential conflict with content output at the second location is resolved. 

Yasushi discloses a system wherein when a person enters a room that contains 
one other person who is listening to music, the audio source is switched from the 
individual signal of the person already in the room to the common signal. (Col 12, Lines 
30-48). This allows both people to listen to the common audio source rather than 
outputting both individuals preferred source. 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to switch from an individual audio source to a common 
audio source when a plurality of people are in the room. This prevents multiple 
individual sources from being played simultaneously, improving the overall listening 
experience for everyone. 
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Conclusion 

40. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Aaron Strange whose telephone number is 571-272- 
3959. The examiner can normally be reached on M-F 8:30-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Glen Burgess can be reached on 571-272-3949. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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6/30/2005 




SUPERVISORY PATENT EXAMINER 
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